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CARLUZZO, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463.! Pursuant to section 7463(b),

the decision to be entered is not reviewable by any other court,

1Unl ess ot herw se indicated, subsequent section references
are to the Internal Revenue Code of 1986, as anended, in effect
for the relevant period. Rule references are to the Tax Court
Rul es of Practice and Procedure.
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and this opinion shall not be treated as precedent for any other
case.

In a notice of deficiency dated Novenber 7, 2005, respondent
determ ned the follow ng deficiencies in, and penalties with

respect to petitioners’ Federal incone taxes:

Penal ty
Year Defi ci ency Sec. 6662(a)
2002 $6, 366 $1,273. 20
2003 6, 184 1, 236. 80
2004 8,977 1, 795. 40

After concessions, the issues for decision are as foll ows:
(1) Whether petitioners were engaged in the trade or business of
farmng during any of the years in issue; (2) whether for 2003
and/ or 2004 certain expenditures incurred by Mschelle T.
Stenslet to qualify her as a massage therapi st are deductible as
trade or business expenses; (3) whether certain expenditures
incurred by Svend F. Stenslet in connection with his enpl oynment
as a commercial pilot are nondeducti bl e personal expenses or
deducti bl e as unrei nbursed enpl oyee busi ness expenses; (4)
whet her petitioners are entitled to a deduction for the
mechani cal failure of a | awnower during 2004; and (5) whether
petitioners are |liable for section 6662(a) accuracy-rel ated

penalties for any of the years in issue.



- 3 -

Backgr ound

Sone of the facts have been stipulated and are so found. At
the tinme the petition was filed and at all tinmes rel evant here,
petitioners resided in Tennessee.

Petitioners’ Enpl oynent Backgrounds

1. Svend F. Stenslet (Petitioner)

At all tinmes relevant to this proceeding petitioner was
enpl oyed full tinme as a pilot for United Express Airlines
(Airlines). In connection with that enploynent he perforned
services as both a pilot and a flight simulator trainer.
Petitioner’s flight assignnents during the years in issue
originated and term nated at Dulles International Airport
(Dulles) in Sterling, Virginia. 1In connection with his flight
assignnents he routinely drove fromhis residence in Tennessee to
a nearby airport and then flewto Dulles in order to arrive in
sufficient time for his flight assignnment. Upon returning to
Dul I es when his flight assignnent term nated, he returned to his
home in Tennessee.

Sonetinmes petitioner’s flight assignnents required that he
spend the night near Dulles. Accordingly, from 2002 through 2004
petitioner incurred expenses for lodging in Sterling. He also
incurred | odgi ng expenses in Sterling for the period that he
remained in the area for training purposes. Fromtine to tine

petitioner kept a car in the Dulles area.
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As an Airlines pilot, petitioner was entitled to and

received a per diemallowance in connection with his flight
assi gnnents. The per diem all owance began accruing 1 hour before
the check-in time at Dulles and stopped accruing 1-1/2 hours
after arrival back at Dulles. Most of petitioner’s flight
assi gnnents began and ended on the sane day. |If petitioner’s
flight assignment required that he spend a night away fromthe
Dulles area, then Airlines paid the expense of the overnight
| odgi ng.

2. Mschelle T. Stenslet (Ms. Stenslet)

As best as can be determned fromthe record, Ms. Stenslet
was enpl oyed as a registered nurse during each year in issue. At
sone point in her career as a registered nurse, Ms. Stenslet
becane interested in becomng a |licensed massage therapi st.
Starting in 2003 she began to pursue that interest.

Petitioners’ Farm ng Activity

In the early 1990s Ms. Stenslet’s nother purchased 78 acres
in Tennessee described by petitioners as “untouched | and”
consisting of fields and wooded areas covered in blackberry
bushes (the property). 1In 1997 petitioners, who expected that
they would “inherit at |east a quarter” of the property, decided
to locate their residence there. They first began to live on the

property in a nobile hone. Over the years they transforned the
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property fromwhat was essentially undevel oped |and to | and
suitable to support a pernanent residence.

During 2002 petitioners purchased approxi mately 20 chickens
and 2 emus. Fromtime to tinme during that year they sold chicken
eggs for $1 a dozen. They also sold unspecified amunts of emnu
feathers, apparently used to nake lures for fly fishing purposes.

In 2003 petitioners purchased a goat and a horse. The goat
was sold soon after it was purchased because, according to
petitioners, it was “scary”.

Al though it is not entirely clear fromthe record, during
2004 petitioners m ght have purchased another horse. During that
year electric fencing was installed on the property.

Petitioners did not maintain formal books of account with
respect to any incone generated from or expenses incurred in
connection wth, the chickens, horse(s), emus, and (if only for a
brief period) the goat maintained on the property. They did,
however, keep receipts evidencing the purchase of feed, fencing,
and various other supplies used or consuned in connection with
t he mai nt enance of those ani mals.

Petitioners’' Federal |ncone Tax Returns

For each year in issue petitioners’ tinely filed joint
Federal inconme tax return was prepared by a paid incone tax
return preparer. As relevant here, the contents of each return

are summari zed bel ow



1. 2002

Petitioners’ 2002 return includes: (1) A Schedule A,

Item zed Deductions; (2) a Form 2106, Enpl oyee Busi ness Expenses,
relating to petitioner’s enploynent as a pilot; and (3) a
Schedule F, Profit or Loss From Farm ng.

On the Schedule A petitioners clained an enpl oyee busi ness
expense deduction? of $17,469 attributable to various expenses
(the majority of which are identified on the Form 2106)
petitioner incurred for |odging, neals, and the use of a vehicle
whil e he was working as an Airlines pilot and away fromhis
resi dence in Tennessee.

The Schedule F lists the principal product as “other
animal”. I ncome of $250 is reported and deductions totaling
$12,389 are clainmed on the Schedule F. The resultant |oss,
$12,139, is taken into account in the adjusted gross incone shown
on the return.

2. 2003

Petitioners’ 2003 return includes: (1) A Schedule A, (2) a
Form 2106 relating to petitioner’s enploynent as a pilot; (3) a
Schedule F; and (4) a Schedule C, Profit or Loss From Busi ness,

showing Ms. Stenslet as the proprietor.

2Amount s shown for this itemeach year are before the
application of sec. 67(a).
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On the Schedule A petitioners clained an enpl oyee busi ness
expense deduction of $16,303 attributable to various expenses
(the majority of which are identified on the Form 2106)
petitioner incurred for |odging, neals, and the use of a vehicle
whil e he was working as an Airlines pilot and away fromhis
resi dence in Tennessee.

The Schedule F lists the principal product as “other poultry
produc”. Incone of $636 is reported and deductions totaling
$15, 219 are clainmed on the Schedule F. The resultant |oss,
$14,583, is taken into account in the adjusted gross incone shown
on the return.

The Schedule C identifies the “principle [sic] business or
prof ession” as “other personal care”. No income is reported on
the schedule. Deductions are clainmed for depreciation and
suppl i es expenses totaling $1,124, which is the anount of the
resultant | oss taken into account in the adjusted gross incone
shown on the return. As best as can be determined fromthe
record, the expenses relate to expenses Ms. Stenslet incurred in
pursuit of her intention to beconme a nassage therapist.

3. 2004

Petitioners’ 2004 return includes: (1) A Schedule A, (2) a
Form 2106 relating to petitioner’s enploynent as a pilot; (3) a
Schedule F; (4) a Schedule C, showng Ms. Stenslet as the

“proprietor”; and (5) a Form 4797, Sal es of Business Property.
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On the Schedule A petitioners clained an enpl oyee busi ness
expense deduction of $17,308 attributable to various expenses
(the majority of which are identified on the Form 2106)
petitioner incurred for |odging, neals, and the use of a vehicle
whil e he was working as an Airlines pilot and away fromhis
resi dence in Tennessee.

The Schedule F lists the principal product as “horses and
ot her equ”. Inconme of $750 is reported and deductions totaling
$19,889 are clainmed on the Schedule F. The resultant |oss,
$19,139, is taken into account in the adjusted gross incone shown
on the return.

The Schedule C identifies the “principle [sic] business or
prof ession” as “other personal care”. No income is reported on
the schedule. Deductions are clainmed for depreciation and
utilities expenses totaling $2,459, which is the anmount of the
resultant | oss taken into account in the adjusted gross incone
shown on the return. As best as can be determined fromthe
record, the expenses relate to Ms. Stenslet’s intention to
beconme a massage therapi st.

The Form 4797 shows a | oss of $1,075 relating to a
mechani cal failure of a | awnmower, which loss is taken into

account in the adjusted gross incone shown on the return.



The Notice of Deficiency

Sone of the adjustnents nmade in the above-referenced notice
of deficiency have been agreed to between the parties or
conceded, and other adjustnents are conputational. Those
adj ustnents will not be discussed.

In the notice of deficiency respondent disallowed: (1) Wth
m nor exceptions, the enpl oyee busi ness expense deduction clai ned
for each year; (2) the net |osses shown on the Schedul es F for
2002 and 2003; (3) all of the deductions clained on the Schedul e
F for 2004; (4) all of the deductions clained on the Schedules C
for 2003 and 2004; and (5) the loss clainmed on the Form 4797 for
2004. Respondent al so inposed a section 6662(a) accuracy-related
penalty for each year in issue.

Di scussi on

As we have observed in countless opinions, deductions are a
matter of |egislative grace, and the taxpayer bears the burden of
proof to establish entitlement to any clai med deduction.® Rule

142(a); I NDOPCO, Inc. v. Conmm ssioner, 503 U.S. 79, 84 (1992);

New Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934).

This burden requires the taxpayer to substantiate deductions
cl ai mred by keepi ng and produci ng adequate records that enable the

Comm ssioner to determne the taxpayer’s correct tax liability.

3Petitioners do not claimthat the provisions of sec.
7491(a) are applicable, and we proceed as though they are not.
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Sec. 6001; Hradesky v. Conm ssioner, 65 T.C. 87, 89 (1975), affd.

per curiam 540 F.2d 821 (5th Gr. 1976); Meneguzzo V.

Commi ssioner, 43 T.C 824, 831-832 (1965). A taxpayer claimng a

deduction on a Federal incone tax return nust denonstrate that
t he deduction is allowable pursuant to sone statutory provision
and nust further substantiate that the expense to which the
deduction rel ates has been paid or incurred. See sec. 6001;

Hr adesky v. Commi ssioner, supra; sec. 1.6001-1(a), |ncone Tax

Regs.

The types of deductions here in dispute are allowable, if at
all, under section 162(a). That section generally allows a
deduction for ordinary and necessary expenses paid or incurred
during the taxable year in carrying on any trade or business.

The term “trade or business” as used in section 162(a) i ncludes

the trade or business of being an enployee. Prinuth v.

Comm ssioner, 54 T.C. 374, 377-378 (1970); Christensen v.

Comm ssioner, 17 T.C. 1456, 1457 (1952). The determ nation of

whet her an expenditure satisfies the requirenents for
deductibility under section 162 is a question of fact. See

Conm ssioner v. Heininger, 320 U S. 467, 475 (1943). On the

ot her hand, section 262(a) generally disallows a deduction for
personal, living, or famly expenses.
Set agai nst these fundanental principles, we turn our

attention first to the deductions here in dispute.
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Schedul e F and Schedul e C Deducti ons

Consi stent with the manner in which petitioners filed their
2002, 2003, and 2004 returns, they contend that the deductions
claimed on the Schedul es F and Schedules C are all owabl e as trade
or busi ness expenses. Respondent argues that those deductions
are not all owabl e under section 162(a) because, according to
respondent, neither petitioners’ farmng activity nor Ms.
Stenslet’s massage therapist activity constitute a trade or
busi ness during the years in issue.

1. Schedul e F Deducti ons

Gving petitioners the benefit of the doubt, it appears that
the property very well m ght have been suitable for sonme farm ng
activity. W also note that the animals that they owned and
mai nt ai ned over the years mght be generally classified as “farm
animal s”. Living on property suitable for farm ng and owning a
few farm ani mal s, however, does not, w thout nore, establish that
petitioners were in the trade or business of farm ng during any
of the years in issue.

We recogni ze that for purposes of deductions all owabl e under
section 162(a), the term*“trade or business” is not precisely
defined in the Internal Revenue Code. Nevertheless, in
consi dering whether an activity constitutes a trade or business
for purposes of section 162(a), we apply a “commobn-sense”

approach to exam ne whether the activity was conducted “wth
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continuity and regularity” for the “purpose of a |ivelihood or

profit”. Comm ssioner v. Groetzinger, 480 U S. 23, 28, 35

(1987) .

In so doing we find the record to be sorely lacking in the
details necessary to consider petitioners’ farmng activity to be
a trade or business.* Petitioners’ generalized expl anation of
the property and the animals nmaintained there does little nore
than describe a famly that resides in a rural setting. Their
description hardly suggests, nuch | ess establishes, that they
were engaged in a farmng trade or business during any of the
years in issue. Respondent’s disallowances of the | osses shown
on the Schedules F for 2002 and 2003 are sustained, as are
respondent’ s disall owances of all of the deductions clainmed on
the Schedule F for 2004.°

2. Schedul e C Deducti ons

Al t hough the expenses are not so described on either

Schedule C, Ms. Stenslet testified that the Schedul e C

“Little point would be served by including a detailed
anal ysis of the factors normally taken into account in
considering a taxpayer’'s profit notive. See sec. 1.183-2(b),
| nconme Tax Regs. The |ack of evidence on many of the factors
| eads to the inescapable conclusion that petitioners’ farmng
activity was not conducted with an objective intent to profit
during any of the years in issue. See Golanty v. Conm Ssioner,
72 T.C. 411, 426 (1979), affd. w thout published opinion 647 F.2d
170 (9th Gr. 1981).

SDeductions up to the anmpbunt of income shown on the Schedul e
F for 2004 should be allowed. See sec. 183(a) and (Db).
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deductions reported on petitioners’ 2003 and 2004 returns rel ate
to educational expenses incurred in pursuit of her certification
as a nmassage therapist. The record does not allow for an
i nformed finding on whether the expenses are accurately descri bed
on the returns or by the testinony of Ms. Stenslet. Be that as
it my, as of the close of 2004 she had not obtai ned that
certification and she was not perform ng services as a nassage
t herapi st. Because Ms. Stenslet was not yet in a trade or
busi ness of being a massage therapist at the tinme the expenses
were incurred, petitioners may not deduct the expenses under

section 162(a). See R chnond Television Corp. v. United States,

345 F.2d 901, 907 (4th Cr. 1965), vacated and remanded on ot her
grounds 382 U.S. 68 (1965). Furthernore, if the expenses were
educational, petitioners would not be entitled to a deduction for
t he expenses because the expenses were incurred as part of a
program designed to qualify Ms. Stenslet for a new trade or

busi ness. See sec. 1.162-5(b)(3), Incone Tax Regs.

Schedul e A Deducti ons

The enpl oyee busi ness expense deduction petitioners clained
for each year in issue relates to petitioner’s enploynment with
Airlines. In general, the deductions consist of the follow ng
items: (1) Vehicle expenses; (2) parking fees and tolls

expenses; (3) neals and | odging; (4) union dues; (5) uniforns for
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work; (6) small tools for work; (7) job supplies; and (8) other
busi ness expenses not specifically identified or explained.

1. Vehicle Expenses, Parking Fees and Tolls, and Meal s and
Lodagi ng

The expenses in this category relate to the anmounts expended
by petitioner in traveling back and forth fromhis residence in
Tennessee to Sterling, Virginia, and for expenses incurred for
nmeal s, | odging, and vehicle expenses while present in Sterling.
According to petitioners, those expenses are properly deductible
as travel expenses petitioner incurred while traveling away from
home as an enpl oyee of Airlines. According to respondent, those
expenses represent nondeductible personal, living, or famly
expenses.

I n general, expenses incurred for a taxpayer’s neals,
| odgi ng, and for commuting between the taxpayer’s residence and
t he taxpayer’s place of business are nondeducti bl e personal

expenses. Sec. 262(a); see, e.g., Conm ssioner v. Flowers, 326

U S. 465, 472-473 (1946); see also secs. 1.162-2(e),
1.262-1(b)(5), Income Tax Regs. On the other hand, traveling
expenses, including anounts expended for neals and | odgi ng (ot her
than anounts that are |avish or extravagant under the

circunst ances), nmay be deducted if they are incurred while away
fromhonme in connection with enpl oyee’s enpl oynent. Sec.

162(a)(2); Prinmuth v. Conm ssioner, 54 T.C. at 377. The word

“honme” in section 162(a)(2) neans the taxpayer’s tax hone.
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Mtchell v. Conm ssioner, 74 T.C 578, 581 (1980); Foote V.

Comm ssioner, 67 T.C. 1, 4 (1976); Kroll v. Conmm ssioner, 49 T.C.

557, 561-562 (1968).

The di spute between the parties reduces to their
di sagreenent regarding the |l ocation of petitioner’s tax
home during the years in issue. According to petitioners,
petitioner’s tax hone was defined by the location of their
resi dence in Tennessee, and traveling expenses incurred in
connection wth traveling to, or remaining in, Sterling are
deducti bl e under section 162(a)(2). According to respondent,
petitioner’s tax hone was Sterling, and expenses incurred to
travel there and any expenses incurred for neals, |odging, and
vehi cl e expenses while present in Sterling are not deductible
because the expenses are personal in nature. For the follow ng
reasons, we agree with respondent.

Cenerally, a taxpayer’s tax honme is determ ned by the
| ocation of the taxpayer’s regular or principal (if nore than one

regul ar) place of business. Mtchell v. Conmm ssioner, supra at

581; Kroll v. Conm ssioner, supra at 561-562; cf. sec. 1.911-

2(b), Incone Tax Regs.

As an Airlines enployee, petitioner was based at Dulles
during each year in issue and his flight assignnents began and
ended there. It follows that Dulles was petitioner’s regular or

princi pal place of business, and Sterling was his tax honme during



- 16 -
t hose years. Consequently, expenses for neals and | odgi ng
incurred in Sterling may not be deducted under section 162(a)
because those expenses were not incurred while petitioner was
away from honme. Furthernore, because a taxpayer’s cost of
commuti ng between the taxpayer’s personal residence and pl ace of

enpl oynment, no matter how far, is a nondeducti bl e personal

expense, Comm ssioner v. Flowers, supra at 473-474; secs.
1.162-2(e), 1.262-1(b)(5), Incone Tax Regs., petitioner is not
entitled to a deduction for amounts incurred to travel between
petitioner’s residence in Tennessee and Sterling, or for vehicle
expenses incurred while in Sterling.

2. Union Dues, Uniforns, Small Tools, Job Supplies,
and O her Busi ness Expenses

Respondent has conceded that petitioners have substanti ated
and are otherw se entitled to deduct various anmounts for each
category of the above-listed expenses. Petitioners have failed
to establish that they are entitled to additional anmounts for
t hese expenses to the extent necessary to exceed the |imtations
i nposed by section 67(a).® Respondent’s adjustnments with respect

to these itens are sustai ned.

6Sec. 67(a) provides that unrei nbursed enpl oyee busi ness
expenses ot herwi se deductible may only be deducted to the extent
that the expenses exceed 2 percent of the taxpayers’ adjusted
gross i ncone.
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Loss Attributable to Lawnnower

Petitioners’ 2004 return includes a Form 4797 on which
petitioners reported a capital |oss of $1,075 attributable to a
| awnmower purchased in 2002. According to petitioners, the
mechani cal failure of the | awnmower should be treated as a | oss
resulting fromthe involuntary conversion of property used in a
trade or business. See secs. 165(a), (c¢)(1) and (2),
1231(a)(4)(B). According to respondent, petitioners are not
entitled to any | oss deduction because the | awnnower was not used
in a trade or business or held in connection with a transaction
entered into for profit.

As relevant here, a loss fromthe destruction, in whole or
in part, of property used in the taxpayer’s trade or business, or
hel d in connection with a transaction entered into for profit,
shal|l be treated as loss froman involuntary conversion. Sec.
1231(a)(4)(B). According to petitioners, the | awnnower was used
in their farmng activity, which they considered to be a trade or
busi ness.

Because we have found that petitioners’ farmng activity did
not constitute a trade or business for purposes of section
162(a), and because there is no support in the record for a

finding that petitioners’ farmng activity was entered into for
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profit, it follows that petitioners are not entitled to a
deduction for the loss fromthe destruction of the | awnnmower.’

The Accuracy-Rel ated Penalties

Lastly, we consider whether petitioners are liable for a
section 6662(a) accuracy-related penalty for any of the years in
i ssue.

Various grounds for the inposition of that penalty are set
forth in the notice of deficiency. Nevertheless, if it is shown
that petitioners acted in good faith and there is reasonable
cause for the underpaynent of tax for each year, then the section
6662(a) accuracy-related penalty is not applicable to any of

t hose years. See sec. 6664(c); H gbee v. Conm ssioner, 116 T.C

438, 446-447 (2001).

For each year in issue, petitioners relied upon a paid
incone tax return preparer to prepare their Federal incone tax
return and to conpute the Federal incone tax liability shown on
the return. W are satisfied that petitioners had reasonabl e
cause and acted in good faith with respect to the underpaynent of
tax that will remain for each year. See sec. 6664(c). They are
not liable for the section 6662(a) accuracy-rel ated penalty for

any year in issue.

"There is insufficient evidence in the record to allow us to
consi der whether the loss resulted froma “casualty”. See sec.
165(c) (3).



To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




